MONTANA DEPARTMENT OF LABOR & INDUSTRY

EMPLOYMENT RELATIONS DIVISION

HUMAN RIGHTS BUREAU

Final Investigative Report
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Recommendation:  Based upon the results of the investigation, I recommend a finding of reasonable cause to believe unlawful retaliation occurred in this case. 

I.
SUMMARY OF THE CHARGE

A.
Charging Party, Murat Kalinyprak, alleges the City of Polson engaged in illegal discrimination in the area of public accommodations and governmental services based upon his political belief, and by retaliating against him for having filed a human rights complaint in violation of the Montana Human Rights Act, Title 49, Chapter 2, MCA, and the Governmental Code of Fair Practices, Title 49, Chapter 3.  According to the Charging Party, the Respondent refused to pay his bill for website services he provided to the City, refused to allow him to speak during a City Council meeting, and treated him less favorably than other Polson residents when he attempted to speak at a public hearing. 

B.
Respondent, City of Polson, denies it retaliated against the Charging Party for having filed a marital status claim with the Human Rights Bureau in March 2006. The City contends Kalinyprak has been afforded the same rights and privileges as any other citizen in Polson with regard to being allowed to comment, ask questions, or seek information during public meetings. Further, the Respondent denies its discontinuation of the Charging Party’s website services was an act of retaliation. 

C.
Issues:  

· Was the Charging Party retaliated against in the area of public accommodations and governmental services as a result of his participation in protected activities? 

· Did the Respondent illegally discriminate against the Charging Party on the basis of his political belief? 

II.
SUMMARY OF THE INVESTIGATION

A.       Charging Party, Murat Kalinyprak, states on or about March 28, 2006, he filed a claim against the City of Polson, alleging he had been illegally discriminated against by the Respondent based upon his marital status when he was charged a higher fee for a season pass to the golf course than couples pay. Further, the City went so far as to define “couple” as “individuals in a solemnized marriage to include common law.” 

Since he opposed this policy, and informed the City he considered the policy to be discriminatory, Kalinyprak contends he has been retaliated against in nearly all of his interactions with the City. 

On or about March 9, 2006, Kalinyprak submitted a final bill to the City for annual website services he provided. The bill had gone unpaid for several months, despite Kalinyprak inquiring on several occasions as to the status of the payment. The Charging Party reports he has submitted several similar bills to the City in the past, but he never had any difficulty with payment until he opposed the City’s policies relative to golf course fees for couples and singles. Kalinyprak filed a claim with the Human Rights Bureau (HRB) in March 2006, alleging illegal discrimination in the area of public accommodations based upon his marital status.

Kalinyprak resorted to filing a claim in Small Claims Court on May 8, 2006 in an effort to recover the fee for his website services. According to the Charging Party, the City was continuing to use the services he had provided to the website. “I received a letter from City Attorney, James Raymond, on or about May 19, 2006, stating my claim wasn’t valid because the manner in which the papers had been served to the City wasn’t acceptable and, therefore, the claim would not be submitted to the City. He also made a motion to have the claim moved to Justice Court. If I wished to proceed with my claim in that forum, I would need to retain the services of an attorney. I believe this was an act of retaliation on the part of the City.”  

According to the Charging Party, a pre-trial hearing on the matter was scheduled for July 5, 2006. At that time the judge instructed all parties to attempt to reach a mutually agreeable settlement to the matter, however, Raymond informed the judge he had not had the opportunity to discuss the matter with his clients. Even though Raymond, Mayor Randy Ingram, and the Golf Course Professional, Roger Wallace were all in court, the matter was rescheduled for August 9, 2006. The bill was paid in full one day prior to the rescheduled pre-trial hearing. 

Kalinyprak knows of no other vendor providing services to the City in which such a dispute has wound up in court. Further, he is puzzled by the fact that three high-ranking City officials are so concerned about the matter of his $86.25 unpaid bill, they took valuable time from their regular duties to appear in court. He asserts their appearance alone is evidence he was being treated in a retaliatory manner.

The Charging Party points out the City seemed happy with his website service prior to his having participated in protected activities and, at no time did any member of the City staff indicate any aspect of his services were unsatisfactory. 

In May 2006, Kalinyprak attended a City Council meeting as had become his habit since he first became concerned about some of the City’s practices. During the meeting, the Charging Party indicated he wished to make a comment about something that had been said pertaining to the golf course. Corse and Ingram told Kalinyprak he would not be allowed to speak on the matter because he had filed a marital status claim against the City. The comments were recorded on audio taping being taken during the meeting. 

On or about June 29, 2006, the City held a public meeting at the high school auditorium to hear public comments as to whether Polson should allow Wal-Mart to build a “superstore” in the City. Each citizen was given two minutes to speak. When Kalinyprak’s turn to speak came up, he was allowed to speak for less than the allotted two minutes. “I was cut off by Council member, Bruce Agrella. He came to where I was standing, got right in my face, and said, ‘Thank you very much.’ I was not allowed to conclude my statement and I felt humiliated and embarrassed by the treatment I received. All others were allowed to speak without interruption for their full two minutes.”

After everyone had been given the opportunity to speak on the matter, the Council indicated citizens could comment on any matter that had arisen during the meeting. Kalinyprak returned to the dais and he stated he felt embarrassed by the treatment he had received, and he commented about the fact that all other citizens had now witnessed the manner in which he was consistently treated by the Respondent. 

“There may be more such events that I am not remembering at this time.” Kalinyprak asserts he has been the subject of open retaliation for his participation in protected activities since he made it known to the City late in 2005 that he believed he was being discriminated against on the basis of his marital status, and subsequently filing his HRB claim in March 2006.  

As to the political belief of the Charging Party, he states he firmly believes in an open government in which all citizens should be able to participate freely without fear of reprisal, or retaliation. 
B.          Respondent, City of Polson, denies it retaliated against Kalinyprak in any way. 

The City acknowledges that the Charging Party submitted a bill to the City on an unspecified date early in 2006, however, “Kalinyprak did not submit any documentation in support of that bill with which the City could determine its veracity.” Further, the City states it paid the full bill to Kalinyprak on or about August 8, 2006 upon the advice of counsel. 

Regarding the Charging Party’s assertions the claim was removed from Small Claims Court to Justice Court so he would have to obtain representation, the Respondent states City Attorney, Raymond, moved the claim to Justice Court because an attorney cannot represent a client in Small Claims Court, and the only way for Raymond to appear on the matter was to move it to Justice Court. 

“Although the complaint was improperly served, the City waived that claim in the interest of moving forward to resolve the claim. It was removed to Justice Court, where Kalinyprak could appear without an attorney. The Justice of the Peace set a pre-trial hearing date for June 1, 2006.” 

According to the Respondent, Ingram, Raymond, and Wallace all attended the hearing in an attempt to learn the basis of the Charging Party’s bill. “Kalinyprak did not attend and, therefore, the Justice of the Peace dismissed his claim.”  The Charging Party was allowed to reinstate his claim and a second pre-trial hearing was ordered for July 5, 2006. 

The City asserts it determined at this hearing the basis of Kalinyprak’s bill. The invoice was for a $25.00 domain name registration and eleven months web hosting services, even though the City had terminated his services after only one month. Raymond determined the City actually owed Kalinyprak $25.00 for the domain registration fee and $11.25 for one month’s service for the website. 

Nonetheless, Raymond recommended the Respondent pay the claim because the cost of defending the claim would exceed the value of it. Raymond filed a “Notice Allowing Judgment for $106.25 ($86.25 + $20.00 filing fee). Raymond gave Kalinyprak a check for that amount on or about August 9, 2006.
 The City, like any other customer, has the right to fully research the reason for a bill. That is not the basis for a retaliation claim.”

In response to allegations City Council member Corse told the Polson Golf Association not to continue to use Kalinyprak’s services “for political reasons,” the Respondent states the Association is a non-profit association separate from the City and the golf course. Further, Corse denies making the alleged comments. 

The City admits Kalinyprak indicated he wished to make a comment about something that had been said about the golf course during a City Council meeting in May 2006. “He was advised that, on the advice of the City Attorney, the City could not discuss his pending HRB complaint.” 

Regarding Kalinyprak’s assertion he was not allowed to speak during a public meeting in the high school auditorium on or about June 29, 2006, the City denies the allegations. “Council minutes from that meeting show that in fact he addressed the public hearing on three occasions. Like all participants, he was limited to a two-minute presentation.”

C.          Charging Party’s Rebuttal:
Kalinyprak asserts while he did not file an HRB claim until March 28, 2006, he had regularly attended City Council meetings for at least six months prior to having filed his claim, and he had made known to the Council he felt the golf course fees that were being charged were discriminatory in that single people paid more for a season’s pass. 

Regarding the use of his website services, Kalinyprak asserts he submitted a notice of domain registration renewal to Wallace, the golf professional, on September 29, 2005, via email. The Charging Party points out if the Respondent was in fact unhappy with his website services, as it alleges, it had more than a sufficient amount of time to make other arrangements. He notified Wallace of the renewal need two months prior to the expiration date, December 1, 2005. 

With regard to the above referenced renewal, Kalinyprak states he submitted a bill to the City one full month before the required renewal date. “The bill was returned to me with adjustments on it, initialed by the Mayor and Corse, along with a prorated check paying for services for December 2005, January and February 2006. The bill is clearly marked in the section designated for ‘terms’ that payment in full was due upon receipt.” 

Kalinyprak notes he wrote a letter to Wallace on February 15, 2006, informing him that his website services were yearly, the domain registration had already been renewed, and the bill could not be prorated. 

The Charging Party received a written response from Wallace on February 24, 2006. Wallace writes, “As for the golf board meetings, any reasonable person could see that your activities in regards to golf course management over this past year have made it virtually impossible for me to converse with you, let alone continue a business relationship.” Wallace goes on to say the City has made arrangements to obtain website services from another provider. Kalinyprak asserts this letter alone is proof of retaliation. 

Kalinyprak contends that the City’s domain transfer actually occurred on March 23, 2006. On or about March 9, 2006, he submitted a final bill to the City for his services. He further contends he hand delivered the bill himself, per instructions he received from the clerk in Small Claims Court. “The City had no right to ignore the terms of my bill, use my services for almost three months before deciding to terminate my contract, and then keep using my services for another month until March 23 (2006), when the actual domain transfer occurred. The City’s paying the bill before the second pre-trial hearing does not erase the fact that acts of retaliation have occurred.

“I understand the City’s need to move the case from Small Claims Court to Justice Court. What I am claiming is the City first refused to pay part of my bill, which they had never done to me before, and then pursued it in court to intimidate and aggravate me, which they had not done to anybody in the past either.” 

The Charging Party states again he finds it very curious the Mayor, the City Attorney, and the Golf Pro took time to attend his pre-trial hearing for an $86.00 claim. “I would like to stress that such unusual details be given the importance they deserve in this case because the essence of discrimination is unusual treatment of certain people.” Further, Kalinyprak states he finds it strange the City Attorney felt compelled to communicate with the Mayor in such a lengthy fashion over an $86.00 bill. 

Kalinyprak asserts that a tape recording of a City Council meeting which occurred on May 15, 2006, “I spoke during the public comment period and I did not say I wanted to talk about my HRB complaint.” Kalinyprak asserts the recording of the meeting will show that he was in fact illegally denied to right to make a comment about the golf course in that meeting and, further, he was denied the right because he had filed an HRB claim.

“Since I was speaking during a public comment period, I should have been able to talk about anything, including even the complaint I filed with HRB. In that case, the Council could have declined to comment back, which they are not required to do, and most often do not anyway.”

The Charging Party asserts other discriminatory and/or retaliatory acts have occurred in the past year and a half. They include, but are not limited to Kalinyprak being limited to speaking at a City Council meeting on July 3, 2006 to two minutes, When he complained that the Council could not limit his input selectively, the Council member stated he was “just joking,” during a Golf Board meeting, a Board member told Kalinyprak that his reputation preceded him, but gave no explanation as to the basis of his comment, and when the Golf Board passed a resolution to limit public comment to five minutes, one member commented that the Board should be honest and it should be called “The Murat Resolution.”  

Finally, the Charging Party states he has submitted a DVD video that will show while he was allowed to speak during the June 29, 2006 public hearing about the Wal-Mart Superstore, he was not allowed to speak for the full two minutes, Councilman Agrella dismissed him before his time was up, and no other citizen offering a public comment that evening was accosted and dismissed in a similar fashion. 

D.
Witnesses:

1.         Randy Ingram, Mayor, City of Polson, states Kalinyprak comes to practically every City Council meeting, and Golf Association meetings. “There was a large increase in fees in 2004 and he has been coming since then. His original complaint was with the increase in fees. He has a very argumentative demeanor.”  

2.         Tom Corse, City Council member, admits there was an occasion at a recent City Council meeting in which Kalinyprak wanted to speak to the Council about issues pertaining to the golf course, but Corse told him he could not speak about golf issues because of his claim. He further told Kalinyprak that it would have been considered ex parte communication because of the Charging Party’s claim. Finally, Corse states, “If we lose this case, we are going to do away with couples passes and everyone (emphasis added) will pay higher fees.”  

With regard to the public hearing on Wal-Mart, Corse states, “Murat lost focus on the time. He had an opportunity to speak. He was stopped because it was assumed his time was up.” Corse asserts Kalinyprak was not the only individual who was stopped while speaking.  “Betti Smith was the timekeeper. Ask her.” 

Regarding Kalinyprak’s website services, Corse states, “We used his services in the past and we weren’t satisfied. I am not impressed with his work.”    

3.         Bob Williams, resident, City of Polson, submits in a written statement, “I have personally witnessed the Polson City Council, and Mayor slandering and discrediting Murat. The Mayor, and City Council’s attacks have been malicious, premeditated, and with malice. The very fact that Murat speaks with an accent seemed to add fuel to their malicious attacks. This Mayor and Council even found themselves to be humorous during these attacks. These attacks are not limited to the Mayor and the City Council. They often included James Raymond, the City Attorney. These attacks have been designed to limit and discourage participation of a select group of citizens of Polson who choose to be active in City government.”

4.         Wilma Mixon-Hall, resident of Polson and friend of the Charging Party, states she has been present on more than one occasion when the City Council dismissed the Charging Party, and his ideas, many of which she supported. “The Council at large was indifferent and incorrigible towards Murat, if not rude and intolerable.

“As a business person in this community, I feel I personally have been labeled as party to the ‘resistance’ by this group. It seems unfair and un-American to see City government officials make obvious and continued efforts to belittle, disregard, disrespect, dislike and quiet Murat’s opinions and research.

“Many have suffered embarrassment because of the City Council. Unfortunately, we were the observers and none of the Council showed any compunction. 

“As I recall in the beginning, Murat was pointing out that golf course policies were discriminatory by nature. He researched thoroughly to make several points, all of which might have been better considered by the Council. Good ideas and well thought out solutions were met with great deplore as though they were something offensive and accusatory. In my opinion, they were sound ideas, and warranted validation, not embarrassment and character assassination.”

5.         Elsa Duford, Elected Study Commissioner, City of Polson, states in February 2006, three citizens applied for a vacancy on the Commission. The City Council chose one applicant, and the remaining two were appointed to assist the Commission, but they had no vote. Kalinyprak was appointed to the Committee as a non-voting member. 

One appointee was informed by the chairman of all meetings, given documents, and participated in interviews of the Council, and staff. “Murat was excluded from all of this. When he informed me, I began calling him about meeting times and places, and sharing documents with him. 

“I’ve seen how he is treated at public meetings by the Mayor and the Council. They gaze around the room, roll their eyes, and snicker at him in general disrespect.”

At the August 2, 2006 meeting of the Commission, Duford informed the Commissioners, and other staff that Murat should be given the same documents, and same privileges as the other appointee. “Commissioner Nathan Pierce spoke against me, saying they were appointed and Murat should ‘serve at the pleasure of the Commission. Commissioner David Rensvald states Murat says the same things over and over but doesn’t add anything positive to the Commission. This meeting was at City Hall, it was recorded, and the comments are a matter of public record.”

Duford asserts she continued to call Kalinyprak to keep him informed but he stayed away from meetings after that, stating to Duford it was too stressful to be treated in such a negative fashion. Duford further asserts she told the Commission she felt they were discriminating against Kalinyprak by not giving him documents, and by treating him less favorably than the other appointee. 

According to this witness, the City excludes Kalinyprak from Council and Commission meetings because “he brings issues they don’t want to discuss, or have made public. Residents fear retaliation and they won’t come forward.” 

6.          Margie Hendricks, resident, City of Polson, submits in a written statement, “I attended a public meeting on June 29, 2006 in regard to the re-zoning of residential property to accommodate a Wal-Mart Superstore. Citizens were allowed two minutes each to express their opinions.

“I was dismayed when I saw a City Councilman leave his seat and walk clear across the stage to the podium where Murat was speaking. As the Mayor had initiated police presence at Council meetings where citizens might oppose Council decisions, or where citizens were on the agenda, I feared a plan had been arranged in which Murat would be publicly humiliated if he went over his two minutes. In my opinion, this was not the first time the circumstances of Murat’s attempts to be heard by the Council had been manipulated to limit his participation in the government decision-making process. 

“As it turned out, Murat did not (emphasis added) go over his two minutes and he appeared mildly puzzled as to why the Councilman was there. By the time I spoke to Murat he realized something unusual had occurred and he was upset. I have a hard time understanding my local government being so resistant to citizen involvement that they would cause fear of retaliation in an effort to intimidate citizens.”

Hendricks asserts she became involved in attending Council meeting approximately two years ago when she became aware of the fact that planning decisions were being made contrary to the City building codes. “A certain Councilman, along with other ‘insiders’ appeared to be stacking the deck to get their development projects through the planning process immediately on the heels of a six-year water moratorium. The water moratorium itself later became an issue in a suit against the City.

“In the beginning, many months before Murat approached the Council in regard to the golf course issues, citizens had asked the Council to adopt a code of ethics much like the state code. At that time, there were no allegations concerning the issues citizens felt needed to be addressed. A Councilman called the citizens who asked for an ethics code ‘dishonorable, reckless, and guilty of misleading well-meaning citizens.’ At a later meeting he demanded the names of members of a citizens group that had just organized called Polson Citizens for a Better Government. When the president of the group declined to provide the names, the Councilman referred to them as the ‘clan wearing white sheets.’ 

“It was into this environment that Murat later came with his golf course issues. At first, I believe the Council wanted to demonstrate how patient they could be with Murat’s concerns. My impression was the Mayor and the Council discounted his complaint but allowed him to express himself as proof of how fair they were. In a later meeting I felt that the Mayor deliberately dragged out Murat’s testimony, perhaps as a justification for a new rule which allows citizens to express their opinions for a maximum of three minutes. 

“The other change the Council justified with Murat’s ‘long-windedness’ was editing the recordings of meetings. The fact is citizens’ testimony is being edited but so are details regarding public issues.” 

F.
Documents

· The Charging Party submitted a taped recording of the May 15, 2006 City Council meeting in which he attempted to make a comment about the golf course. Approximately 36 minutes into the recording, Kalinyprak can be heard saying he wanted to offer a suggestion about the golf course. He starts by saying, “I tried to play golf today…” but he was quickly told that he could not comment on issues pertaining to the golf course because of his HRB complaint. The Charging Party attempted to clarify that his issue was not related to his claim, but he was not allowed to be heard;

·  The Charging Party submitted a video recording of the June 29, 2006 public meeting at the high school auditorium with regard to expanding the Wal-Mart Store. Three minutes and 28 seconds into the recording, Council member Agrella can be seen arising from his seat at the far end of the dais, walking towards the other end of the stage where the Charging Party is standing, and speaking. Agrella walks up to Kalinyprak, gets very close to the Charging Party, and says, “Thank you very much.” Kalinyprak had been speaking for approximately one minute and thirty-four seconds when this exchange occurred. The entire video is approximately twenty-eight minutes and forty-two seconds in length, and contains public comments from numerous other Polson residents on the matter at hand. The tape reveals that no other resident had his or her comments interrupted in any way, nor did Agrella approach any other citizen in the same manner as he had Kalinyprak. The Charging Party can be seen returning to the podium during the rebuttal phase of the meeting. He stated that he felt humiliated and embarrassed by the way he had been treated by Agrella, and he commented on the fact that the public was then aware of the treatment he receives regularly from City officials;

· Email notification from Kalinyprak to Wallace informing him that the domain registry renewal for the golf course’s website is due for renewal. The email is dated September 29, 2005;

· Bill from Kalinyprak to the City for “domain registry renewal and domain hosting” from December 1, 2005 to November 30, 2006 for a total of $135.00.  The bill states plainly payment is due upon receipt and it is dated October 28, 2005;

· Letter from Wallace to Kalinyprak dated February 6, 2006 (as the Charging Party notes in his rebuttal, the font of the date is different from the rest of the letter) informing Kalinyprak the City intends to terminate the use of his website services effective February 28, 2006;

· Letter from Wallace to Kalinyprak dated February 24, 2006, in which Wallace states he is frustrated with the lack of communication between the two regarding the golf course’s website. Wallace states, “As for golf board meetings, any reasonable person can see that your activities in regard to the golf course management over this past year have made it virtually impossible to converse with you, let alone continue a business relationship.” Wallace goes on to say the City has obtained the services of another domain host;

· Letter from Kalinyprak to Wallace dated March 9, 2006 in which the Charging Party informs Wallace that domain registration and hosting fees are annual and, despite the fact the City has chosen to use the services of another domain host, Kalinyprak still expects to be paid in full for services he has provided. He states that the final payment in full is due within 15 days of the date of the letter;

· Domain registration through “GoDaddy.com” showing Wallace registered the golf course on March 23, 2006;

· The City submitted a forty-two-page transcript entitled “Super Wal-Mart Hearing, June 29, 2006.” The transcript shows the Mayor, not Agrella or any other Council member, informing five citizens their time was up. In each instance the Mayor simply states, “Your time is up,” or “Your two minutes are up.” Those instances are documented on pages 20, 22, 25, 28, and 31 of a 42-page transcript of the meeting.  The transcript of the Charging Party’s comments is located on pages 11 and 12, the transcribed statement is very brief and it concludes with the notation “inaudible.” The transcription does not include any comment about the fact Agrella had walked across the stage to where the Charging Party stood, got very close to him, and said, “Thank you very much,” nor are there any other notations in the entire transcription showing that Agrella had addressed any other citizen during the hearing. On page 37, it is noted that Kalinyprak spoke a second time. He stated, “At the end of my first time speaking I was (inaudible) by the time keeper, and I don’t think I was over the… past my time and I wasn’t warned by the Mayor I was over my time. A Councilman got up, walked around, and stood in my face. That made me feel very special (laughter) and now we have a bigger crowd here than usual to the Council meetings, and they have seen how the Council treats certain people.” 

· Notice from Small Claims Court, Lake County, dated May 19, 2006, removing Kalinyprak’s claim to Justice Court;

· Pre-Trial Notice from Lake County Justice Court notifying Kalinyprak and the City that a Civil Pre-Trial was scheduled for June 1, 2006 at 11:00 AM;

· Notice of Continuance of a Civil Pre-Trial, dated June 1, 2006, rescheduling the Pre-trial hearing for July 5, 2006;

· Notice from Lake County Justice Court rescheduling the Pre-Trial hearing for August 9, 2006; 

· Letter from Raymond to the City of Polson dated July 29, 2006, recommending the City pay Kalinyprak’s claim in full. Raymond concludes, “It is my opinion that defending this claim will exceed the claim’s value.”

· “Notice Allowing Judgment” from Lake County Justice Court showing judgment in the amount of $106.25 shall be paid to the Charging Party.

· Intake notes from Case Number 0063011928, Kalinyprak v. City of Polson Golf Course, state the Charging Party complained to the City Council in January 2006 that the discounts it extended to married couples for season’s passes to the golf course discriminated against singles. 

III.
ANALYSIS AND CONCLUSION 

             Retaliation

Kalinyprak alleges the City of Polson retaliated against him in his interactions with the City as a result of his participation in protected activities, including the fact he filed a human rights complaint based upon illegal marital status discrimination in March 2006. The Charging Party establishes his complaint is timely. The Montana Human Rights Bureau has jurisdiction over the complaint.

Kalinyprak alleges retaliation.  To establish a prima facie case for retaliation, Kalinyprak must show:

· He filed a discrimination complaint, and/or he participated in protected activities. Kalinyprak filed a claim of marital discrimination in the area of public accommodations against the City of Polson Golf Course on or about March 28, 2006. Prior to filing the HRB claim, Kalinyprak made it known in City Council meetings he believed the City’s policy offering discounted fees for season’s passes to the golf course for couples discriminated against single people;

·  The Respondent took adverse actions against Kalinyprak subsequent to his filing a complaint of discrimination, or his participation in protected activities. The Charging Party asserts the City refused to pay the bill for his website services after he complained that the City’s policies regarding discounts for couples were discriminatory, and after learning he had filed a marital status claim with HRB. He was forced to file a claim in Small Claims Court in order to receive payment for services he had provided to the City. Further, Kalinyprak contends he has been treated less favorably than other citizens in public meetings, he had been denied the opportunity to speak during City Council meetings, and he has been publicly humiliated by members of the City Council during public hearings; 

· There is a causal connection between the protected activity and the adverse actions. The causal connection between Kalinyprak’s having participated in protected activities and the adverse actions referenced above is the proximity in time.   

Kalinyprak sets forth a prima facie case.

Website Services Bill

Kalinyprak asserts he had provided website services to the City for several years, and he never encountered any problems with payment for his fees until he opposed the City’s policies pertaining to golf course fees. Kalinyprak first presented the bill to the City in September 2005, two months before the renewal and registration fees were due. If, as the City asserts, it was unhappy with the services it was receiving, the Respondent had ample opportunity to inform the Charging Party. 

At no time in the months prior to Kalinyprak opposing the City’s policies regarding golf course fees did anyone employed by the Respondent indicate the City was not happy with the services it was receiving, therefore, Kalinyprak assumed the services would continue as they had in previous years. In December 2005, the Charging Party renewed the domain name and registration. 

If the Charging Party sets forth a prima facie case, the burden shifts to the Respondent to articulate a legitimate non-discriminatory reason for its failure to pay Kalinyprak’s bill. 

The City acknowledges that the Charging Party submitted a bill to the City on an unspecified date early in 2006, however, “Kalinyprak did not submit any documentation in support of that bill with which the City could determine its veracity.” The City contends it was forced to use the litigation process to respond to Kalinyprak’s $86.25 bill because “he failed to provide any explanation, or supporting documentation for his bill. Although the bulk of the bill was not legitimate, the City nevertheless paid it in full, along with Kalinyprak’s filing costs in order to resolve the matter. The City, like any other customer, has the right to fully research the reason for a bill.” 
The City states it paid the full bill to Kalinyprak on or about August 8, 2006 upon the advice of counsel. 

The Respondent articulates a legitimate non-discriminatory reason for its failure to pay Kalinyprak’s bill. 

If the City articulates a legitimate non-discriminatory reason for its actions, Kalinyprak may prevail by proving by a preponderance of the evidence that the reason offered was not the true reason for refusing to pay his bill but rather that it was a pretext for discrimination.  Pretext may be proven by evidence that a discriminatory motive was the reason for the City’s actions, or that their explanations are not credible and unworthy of belief.

Wallace, the golf professional, and the individual responsible for payment of the website services bill, wrote to Kalinyprak on or about February 24, 2006 that he was unwilling to continue a business relationship with the Charging Party because he opposed the City’s practices with regard to golf course fees. This statement alone is evidence of retaliation. 

In an effort to get his $86.25 bill paid, Kalinyprak filed in Small Claims Court in May 2006, a full two months after he filed a complaint of discrimination with the Human Rights Bureau. Evidence shows the City went to great lengths to contest the bill, even having the matter removed from Small Claims Court to Justice Court so Raymond could represent the City. 

It is reasonable to believe the City understood the nature of the bill the Charging Party submitted to them, as Kalinyprak had provided website services to the Respondent for several years prior to 2006, and its intentions were not simply a matter of clarifying the nature of the bill, as it claims. 

 Further, a reasonable person would certainly wonder why a matter of such seeming insignificance, in a financial sense, was given so much importance that it warranted the necessity for three top-level City officials to be present in Justice Court for a pre-trial hearing. 

Given that the Respondent had used the Charging Party’s services for a number of years prior to the filing of his HRB complaint, and the fact that Kalinyprak submitted a bill to the Respondent well in advance of its due date, yet was not paid for his services, I find it is reasonable to conclude that the City’s discontinuation of the use of Kalinyprak’s website services was in fact retaliatory. 

Issues Pertaining to Public Meetings

With regard to the issue of being denied the right to speak in public meetings, the burden shifts to the City to respond to the disputable presumption it retaliated against Kalinyprak for his participation in protected activities after he filed a human rights complaint in March 2006 because the adverse actions set forth in this complaint occurred after Kalinyprak filed the earlier marital status complaint.

HRB Administrative Rule 24.9603(3) Retaliation and Coercion Prohibited, states: “When a Respondent or agent of a Respondent has actual or constructive knowledge that proceedings are or have been pending with the Commission or in Court to enforce a provision of the act or code, significant adverse action taken by Respondent against a Charging Party while the proceedings were pending, or within six months following the final resolution of the proceedings, such action will create a disputable presumption that the adverse action was in retaliation for protected activity.” The statute pertaining to retaliation in the Montana Human Rights Act, 49-2-301, does not state that a claim must have been filed in order for retaliation to occur. It states the Charging Party simply needs to show he opposed practices forbidden under this code, thereby participating in protected activities.  
According to the Respondent, Kalinyprak indicated he wished to make a comment about something that had been said about the golf course during a City Council meeting in June 2006. “He was advised that, on the advice of the City Attorney, the City could not discuss his pending HRB complaint.” 

Regarding Kalinyprak’s assertion he was not allowed to speak during a public meeting in the high school auditorium on or about June 29, 2006, the City denies the allegations. “Council minutes from that meeting show that in fact he addressed the public hearing on three occasions. Like all participants, he was limited to a two-minute presentation.” Further the City states several other citizens had to be reminded by the Mayor that their two-minute presentation limit had expired. The City asserts Kalinyprak was treated the same as all other citizens.

The Charging Party submitted tape-recorded evidence that he was denied the opportunity to comment on matters pertaining to the golf course during a City Council meeting on or about May 15, 2006. The tape shows Kalinyprak began his statement by saying, “I tried to play golf today…” but he went no further because he was cut off. Corse, a Council member, indicated in a witness statement he submitted pertaining to this claim, that he told Kalinyprak he could not speak about golf issues because it would have been considered “ex parte communication due to his claim.” 

Evidence shows that the Charging Party was attempting to make a comment during the part of the meeting designated to the public. There is no evidence to support the Respondent’s contention that Kalinyprak’s comment was in reference to his complaint. Even if the Charging Party chose to talk about his claim, he had the right to speak, as did every other citizen in attendance, during the portion of the meeting devoted to public comment. In essence, the Respondent made clear to Kalinyprak that they would not allow him to speak because he had filed a claim. Evidence shows it was a public comment the Charging Party wished to make, not ex parte communication, and not related to his HRB complaint. I find this was in fact a retaliatory action on the part of the Respondent. 

As noted above, Wallace, the golf professional writes to Kalinyprak on or about February 24, 2006, that Wallace is unable to continue a business relationship with Kalinyprak because of his activities relative to the golf course. This is a clear statement of retaliation based upon the Charging Party’s participation in protected activities. 

Regarding the Charging Party’s allegations that he was not allowed to speak for the full two minutes designated for each citizen comment on the matter of the Wal-Mart Superstore, a review of the video recording submitted by the Charging Party clearly demonstrates he was treated in a manner that was totally different from any other citizen in attendance on the evening of June 29, 2006. 

The video makes clear two pertinent facts: 1) The two minutes allotted to each citizen for making comment on the issue at hand had not expired when Kalinyprak was interrupted by Council member Agrella, and 2) no other citizen in attendance at the meeting was approached, accosted, and dismissed by Agrella, or any other Council member, in the same fashion as Kalinyprak on the evening in question. 

The Respondent asserts other citizens were told by the Mayor that their time was up. A review of the tape shows this statement to be true, however, in each instance, the Mayor and all other Council members remained seated, and it was the Mayor who made the comment to each citizen, not a Council member, or the timekeeper, as the City has claimed. I find these actions to be retaliatory.   

Finally, witness statements submitted on behalf of the Charging Party corroborate his assertions he is treated less favorably than other citizens by the Respondent.  According to one witness, Duford, there was a deliberate attempt on the part of the Respondent to exclude Kalinyprak from participation in the Elected Study Commission.   

I find the Respondent’s explanations are not credible. Kalinyprak proves by a preponderance of the evidence that the reasons offered by the City of Polson were pretext for retaliation.  

Political Belief

Kalinyprak alleges the City discriminated against him in the area of public accommodations and governmental services on the basis of political belief when it refused to pay his bill and denied him the right to speak at public meetings. Kalinyprak establishes he filed a timely complaint. The Montana Human Rights Bureau has jurisdiction over the complaint.

Kalinyprak alleges disparate treatment. To establish a prima facie case of discrimination for disparate treatment in political belief, Kalinyprak must show: 

· He is a member of a protected class. The Charging Party states he has a deeply held political belief in open government in which all citizens should be able to participate freely without fear of reprisal, or retaliation; 

· Kalinyprak was subjected to an adverse action. The Charging Party contends the City refused to pay his website services bill, and it denied him the right to speak in public meeting on at least two occasions based upon his political belief. 

· Persons not in his protected class were not subjected to the same treatment by the City. 

Kalinyprak articulates a prima facie case. 

If the Charging Party sets forth a prima facie case, the burden shifts to the City to articulate a legitimate non-discriminatory reason for its actions.

The City contends it refused to pay Kalinyprak’s bill because it had no knowledge for the basis of the bill. With regard to the allegations Kalinyprak was not allowed to speak during public meetings, the City states it did not allow the Charging Party to comment on the golf course during a City Council meeting in May 2006 upon the advice of the City Attorney because it was thought that such communication would be considered ex parte communication. With respect to the public hearing that occurred on June 29, 2006, the City asserts Kalinyprak was allowed the same opportunity to speak as all other interested citizens. 

The City articulates a legitimate non-discriminatory reason for its actions.

If the City articulates a legitimate non-discriminatory reason for its actions, Kalinyprak may prevail by proving by a preponderance of the evidence that the reasons offered were not the true reasons for refusing to pay his bill and denying him the right to speak at public meetings but rather they were pretext for discrimination.  Pretext may be proven by evidence that a discriminatory motive was the reason for the City’s actions, or their explanations are not credible and unworthy of belief.

While there is clear evidence to show the Charging Party was retaliated against by the City, there is insufficient evidence to show Kalinyprak was discriminated against on the basis of his political belief. While some of Kalinyprak’s witnesses agree the City resists individuals who actively participate in Council meetings and other government activities, it has not been demonstrated that the resistance is based upon political belief. 

I find, therefore, that there is insufficient evidence to prove by a preponderance of the evidence that Kalinyprak was discriminated against based upon his political beliefs. 

Conclusion

Based up the facts set forth in the claim, I find the allegations of Kalinyprak’s complaint are supported by a preponderance of the evidence.  I recommend a finding of reasonable cause to believe unlawful retaliation in public accommodations and governmental practices occurred in this case.
___________________________



_________________

Meg M. Bennett, Investigator



             January 22, 2007

Montana Human Rights Bureau

� Interviews to be conducted by this investigator were scheduled for August 11, 2006. The Charging Party, Raymond, Ingram, Wallace, and Corse were all interviewed at the Polson Job Service on that date. 
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