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Murat Kalinyprak v. City of Polson Country Club  

HRB Case No. 0063011928

Recommendation:  Based upon the results of my investigation, I recommend a finding of reasonable cause to believe unlawful employment discrimination occurred in this case. 

I.
SUMMARY OF THE CHARGE

A.
Charging Party, Murat Kalinyprak, alleges the City of Polson discriminated against him in the area of public accommodations on the basis of his marital status (single) when he was denied a discounted fee for a seasonal pass based upon the fact he is not married. Kalinyprak alleges he has been illegally discriminated against in violation of the Montana Human Rights Act, Title 49, Chapter 2, MCA.  

B.
Respondent, City of Polson Country Club, denies their actions are discriminatory. The City Golf Course asserts its policy of offering discounted fees for seasonal passes for couples is not in violation of the Montana Human Rights Act (MHRA) and does not constitute discrimination.

C.
Issues:  

· Did the Respondent illegally discriminate against the Charging Party in the area of public accommodations by offering discounted fees for seasonal golf course passes to couples?

II.
SUMMARY OF THE INVESTIGATION

A.       Charging Party, Murat Kalinyprak, states on or about January 7, 2005, the Polson Country Club sent letters to all Club members announcing that membership fees for 2006 seasonal passes were due. The letter stated single members were to pay $395.00 for a “Season of Gold” pass. The fee for a couple wishing to purchase the same “Season of Gold” pass is $700.00, or $350.00 per individual. 

According to the Charging Party, the Golf Course never defined the meaning of the term “couple” prior to the 2006 season. During a City Council meeting in February 2005, Kalinyprak asked the Council for a definition of the term “couple. He was told the City did not have a definition for the term and, further, the Golf Course had never turned away anyone who referred to themselves as a couple. 

After that meeting, Kalinyprak and a friend asked the Golf Course for the discounted fee based upon the fact they were a “golf couple” and they were granted the discount.

“In subsequent meetings, I suggested the Polson Country Club (PCC) define the couples discount, perhaps in terms of a ‘companion discount’ so that all people under similar conditions could take advantage of the discount equally. Instead, Polson Country Club chose to define a couple as a ‘solemnized marriage to include common law marriages recognized by the state.’

“ PCC rationalizes the couples pass as an effort to make golf more affordable for families, especially for families buying junior passes, also. However, its definition of “couple” deprives from this opportunity single parent families, and two parent families in which only one spouse plays golf.”

Kalinyprak asserts PCC also offers a less expensive, “unlimited rounds nine-hole pass” for $325.00. “A couple buying two nine-hole passes instead of a couple pass would save another $50.00. This makes couples fees even more discriminating and unnecessary. Further, there is no daily greens fee discount for couples.”

On or about February 17, 2006, Kalinyprak sent a letter to PCC requesting an in-city season pass and he enclosed a check for $350.00. He pointed out that PCC was charging him more than half of a couples pass for the same privileges at the golf course, and he further pointed out the practice was discriminatory. His check was returned and he was advised he should pay the entire $395.00 for a single season pass to the golf course. 

Kalinyprak paid $325.00 for a nine-hole pass on or about March 3, 2006. “I also sent a letter to PCC requesting that the City upgrade a regular in-city single season pass to half the cost of a couples pass.

In the above referenced letter, Kalinyprak points out that having been hired to assist PCC in tabulating its membership statistics for the previous five years, he discovered the “couples” discount had been given to people who did not fit the City’s definition of a “couple.” Kalinyprak goes on to say he does not see the City’s policy regarding couples as being equitable. 

In their 2006 season pass fees notice, the City states, “Please note that we have had to more clearly define a couple due to individuals taking advantage of this rate, and our inability to legally deny them. ‘Couple’ is defined as solemnized married couple to include common law.’ It is no longer good enough for us to simply know who leads their daily life as a couple, married or not, and the threat of possible legal action has now forced us to adopt this definition.”

Finally, Kalinyprak asserts the Supreme Court of California ruled over twenty years ago that price distinctions based upon sex violates civil rights laws. According to the Charging Party, the term “marital status” has since been added to the same statute. The Charging Party assumes the same civil rights apply to citizens of the state of Montana. 

B.
Respondent, City of Polson Country Club, states its policy of offering discounts to married couples is not in violation of the Montana Human Rights Act and does not constitute discrimination. 

The Respondent asserts the golf course in question is owned and operated by the City of Polson. Further, there is a Golf Board that assists by making recommendations regarding the golf course to the City Council. 

The golf course admits it informed Kalinyprak he was not eligible for a couples pass as defined in the 2006 fee notice. “The golf course denies it discriminated against Kalinyprak based on his marital status. The golf course’s 2006 notice containing the pricing structure and definition of ‘couple’ speaks for itself.” 

According to the Respondent, the 2005 fee structure included discounts for couples, City residents, juniors, and college students. Further, discounts were available to City employees, golf course maintenance personnel, and members of the City’s Fire Department. 

“Prior to 2006, the City was unaware of any unmarried couple who had requested a couples pass, with the exception of Kalinyprak. In order to accommodate Kalinyprak, the golf course allowed him and his female friend to purchase a couples pass. 

“In 2006, the golf course chose to define ‘couple’ as a ‘solemnized married couple to include common law.’ This new definition was included in the 2006 fee notice. Additionally, the golf course explained that the rationale for offering a couples pass was to make it more economically attractive for families to enjoy the recreational opportunity the PCC has to offer. The 2006 rates set an in-city couples pass at $700.00 and an in-city singles pass at $395.00.

“Discovering he would no longer qualify for the couples pass, on February 17, 2006, Kalinyprak issued a letter to Roger Wallace (PCC golf professional) advising that he was still going to pay for only half of a couples pass even though he was purchasing an in-city singles pass. Wallace returned Kalinyprak’s check and advised him he must pay the full amount for an in-city singles pass, $395.00. Neither Wallace, nor the Golf Board attempted to withhold or deprive Kalinyprak’s use of the golf course.” 

The Respondent asserts there is no evidence that the Charging Party was treated as unwelcome, unaccepted, undesired, or unsolicited. Further, the Respondent asserts it never made any statements or engaged in any actions to exclude Kalinyprak. “More importantly, the intent being the golf course’s discount prices is to make the activity affordable for families and encourage family involvement. This intent was clearly stated in the 2006 fee notice sent to the public. There is no evidence that the golf course’s intent was to discriminate against single persons.”

PCC points out that MCA Section 49-2-304 prohibits against discrimination, “except when the distinction is based upon reasonable grounds.” The Respondent asserts it had reasonable grounds to provide various discounts and “such grounds are certainly rooted in public policy, as well as the practices of other Montana golf courses.

The Respondent asserts a survey taken of regulation golf courses within the boundaries of the western Montana chapter of the Professional Golf Association shows of thirty-four courses, twenty-three offered a couples pass. 

The Respondent estimates 19% of its total income for 2005 was attributable to couples passes, while approximately 20% of its 2006 income was generated by couples’ season passes. Further the Respondent states approximately 60% of its total income is generated from daily greens fees. 

PCC asserts Kalinyprak comes to virtually every City Council meeting since the winter of 2004, when the Respondent implemented a rather large increase in golf course fees. PCC further asserts that Kalinyprak’s demeanor is generally “argumentative.” 

C.
Charging Party’s Rebuttal:
Kalinyprak asserts PCC never explained to him that he wasn’t eligible for a couples pass as they contend. He further asserts he did not apply for a couples pass in 2006. He simply wanted an in-city singles pass for half the cost of a couples pass. 

Kalinyprak states PCC is certainly free to offer non-discriminating discounts, such as twilight hours, off-season, and repeat customers, but doing so cannot be an excuse for discriminating against single individuals. 

The Charging Party states PCC’s discounts are often arbitrary, and not in compliance with its own policies and procedures. “The City does not give discounts to City employees and golf course maintenance staff. It gives them 100% free golf! Along with the Mayor and City Council members, volunteer firemen and all full time and part time City employees get to play unconditionally free golf. 

“Married or not, couples indeed seem to have qualified for discounts at the pleasure of PCC, who either ignored, or knowingly abused the concept of common law marriage.”

The Charging Party points out PCC’s claim they were unaware of any other unmarried couples who had requested couples passes, with the exception of Kalinyprak and his female friend is simply untrue. Kalinyprak had access to PCC’s membership data from 2001 to 2005 while assisting PCC in tabulating and analyzing its historical data. “At that time, I noticed some of the people I knew personally who did not present themselves as married couples had received couples memberships.”

Kalinyprak asserts the only reason PCC gave he and his female friend a couples pass in 2005 was to avoid a claim of discrimination. He further asserts that the Mayor, City Council, the Golf Professional, and other PCC staff were fully aware of the fact that Kalinyprak and his female friend were not a “couple.” 

The Charging Party contends the City’s assertions they are simply trying to make golf more economically attractive to families does not justify their discriminatory practice towards singles. He further contends PCC’s position on the couples pass not only discriminates against single people, but also discriminates against single parent families, couples who choose not to marry, and juniors who may have only one parent interested in playing golf. 

Kalinyprak contends PCC is attempting to justify its discriminatory practices towards singles when it points out that offering a couples pass is a widespread practice among Montana golf courses. “Although this argument cannot be used to challenge Montana laws, the statistics offered by PCC are incomplete and meaningless anyway.”  The Charging Party asserts there are over ninety golf courses in the state of Montana, and he further asserts PCC’s sample of thirty-four courses is incomplete, at best. 

The Charging Party points out there is no way to know what each course’s definition of a couple is, and he further notes that several of the courses listed by PCC had family discounts, as opposed to couples discounts. 

“In conclusion,” Kalinyprak states, “PCC’s claim that it makes full use of the course available to the public without regard to race, color, gender, religion, marital status, or national origin may be true. But PCC’s claim that it has not denied me, or anyone else, equal access to its facilities and golf course is not true because what married and single individuals have to pay for the same use of its facilities and golf course is not an equal amount. I maintain my position that under Montana law, this constitutes discrimination based on marital status.” 

D.
Witnesses:

1.         Randy Ingram, Mayor, City of Polson, states PCC’s practice of offering couples passes is consistent with other courses in the area, and not a discriminatory practice. “Family activity is the primary focus.” There is a couples discount and a juniors discount but no family discount per se. With regard to PCC’s definition of a couple as a “solemnized marriage to include common law, ” Ingram asserts, “We had to define it to keep it.” 

2.         Tom Corse, City Council member, admits there was an occasion at a recent City Council meeting in which Kalinyprak wanted to speak to the Council about issues pertaining to the golf course, but Corse told him he could not speak about golf issues because of his claim. He further told Kalinyprak that it would have been considered ex parte communication because of the Charging Party’s claim. Finally, Corse states, “If we lose this case, we are going to do away with couples passes and everyone (emphasis added) will pay higher fees.”       

3. Roger Wallace, PCC Golf Professional, states the definition of a couple was a non-issue prior to Kalinyprak insisting the term be defined late in 2005. Prior to that, the course used “a common sense” approach to the issue, applying couples passes to people who live together, or having the same last name.” Wallace acknowledges other discounts are granted to members of the City Council, City employees, and volunteer firefighters. “There is nothing in writing about these arrangements.” According to Wallace this privilege “is rarely used by a very few people.” Wallace received a check from the Charging Party for $350.00 for his 2006 season pass; however, Wallace returned it to him with a letter stating he needed to pay $395.00 for a single in-city pass. Wallace states he sent a letter to the Charging Party on February 24, 2006 informing him that he would need to pay $395.00, and further informing him Wallace would be willing to extend the deadline for payment of his fee because of a delay in answering Kalinyprak’s letter.  

F.
Documents
· PCC 2006 fee notice that states, “Please also note we have had to more clearly define “couple.” Due to individuals taking unfair advantage of this rate and our inability to legally deny them, we have had to adopt the following definition: “Couple” is defined as a solemnized married couple to include common law. It is no longer good enough for us to simply know who leads their daily life as a couple, married or not, and the threat of legal action has now forced us to adopt this definition.” The fee notice also indicates the cost of an in-city single season pass is $395.00. A couples pass is $700.00 for the season. A nine-hole pass for any individual costs $325.00. 

· PCC Mission Statement, which is “to provide an affordable top quality golf experience through superior playing conditions and customer service for the citizens of Polson, and their guests.”

· List of individuals who purchased couples passes in 2006

·  PCC membership lists from 2001 through 2005;

· Letter dated February 24, 2006 from Wallace to Kalinyprak. The second paragraph informs Kalinyprak that his check for $350.00 for an in-city seasonal golf pass is being returned. It further informs Kalinyprak he needs to submit a check for $395.00 if he wishes to obtain an in-city single season pass.

· Online search results which show a total of ninety golf courses in the state of Montana. The printout does not contain any information about the issues of couples passes, or family passes;

· Polson City Council Meeting minutes from February 22, 2006 outlining a discussion relating to the Council’s decision on the definition of the term, “couples.” Ingram asserts a belief there is not a requirement that a couple be married, nor is there a specific definition for the term. He further asserts he does not see is as being necessary that the term be defined. A discussion takes place between Ingram, Kalinyprak, Wallace, two other Council members, and City Attorney James Raymond. Ingram concludes that Kalinyprak has raised a number of issues that are very valid, but no motions on the matter are introduced, or passed;

· Letter from Kalinyprak to Wallace dated March 27, 2006 in which he raises the issues and allegations set forth in his claim, and he asserts he is being discriminated against on the basis of his marital status;

G.
Comparative Evidence:
· The Respondent submitted a survey it conducted of regulation golf courses within the boundaries of the western Montana chapter of the Professional Golf Association. It shows of thirty-four courses, twenty-three offered a couples pass. Two of those passes are described as “family passes.” The survey does not include fees for single, couples, or family passes. 
III.
ANALYSIS AND CONCLUSION 

            Marital Status

Kalinyprak alleges the City of Polson discriminated against him in the area of public accommodations on the basis of his marital status (single) when it defined “couple” as a “solemnized marriage to include common law,” and established a more advantageous fee for couples purchasing season passes. Kalinyprak establishes he filed a timely complaint.  The Montana Human Rights Bureau has jurisdiction over the complaint.

Kalinyprak alleges direct evidence.  To establish a prima facie case of direct evidence of discrimination in public accommodations, Kalinyprak must show:

· He is a member of a protected class. Kalinyprak is single. The Charging Party is not married and he is not living with another individual as a couple; 

· PCC took an adverse action against Kalinyprak. The Charging Party asserts when PCC established a definition for the term “couples” and further established a higher fee for a single individual seeking an in-city season pass to the golf course than it does for half of a couples pass, he was negatively impacted. PCC’s 2006 fee notice indicates the cost of an in-city single season pass is $395.00. A couples pass is $700.00 for the season. Kalinyprak asserts the fee schedule favors couples by virtue of the fact an individual paying half the price of a couples pass is charged $350.00 for the same privilege for which he must pay $395.00 because he is single; and 

· PCC made a clear statement of overt discrimination. PCC admits it charge $45.00 more for a single in-city season pass for the golf course than it does for half the cost of a couples pass. 

Kalinyprak sets forth a prima facie case.

If the Charging Party establishes a prima facie case, the burden shifts to PCC to articulate a legitimate non-discriminatory reason for its actions, or to show statutory exceptions from coverage, or to set forth an administrative, or technical defense. 

PCC denies its actions are discriminatory. The Respondent asserts there is no evidence that the Charging Party was treated as unwelcome, unaccepted, undesired, or unsolicited. Further, the Respondent asserts it never made any statements or engaged in any actions to exclude Kalinyprak. 

PCC points out that MCA Section 49-2-304 prohibits against discrimination, “except when the distinction is based upon reasonable grounds.” The Respondent asserts it had reasonable grounds to provide various discounts and “such grounds are rooted in public policy, as well as the practices of other Montana golf courses.”

The Respondent asserts the intent of the golf course’s discount prices is to make the activity affordable for families and to encourage family involvement. “This intent was clearly stated in the 2006 fee notice sent to the public. There is no evidence that the golf course’s intent was to discriminate against single persons.” The Respondent further asserts it had reasonable grounds to provide various discounts and “such grounds are certainly rooted in public policy, as well as the practices of other Montana golf courses.
The City of Polson articulates a legitimate non-discriminatory reason for its actions.

The Respondent seems to be saying that while MCA 49-2-304 prohibits discriminatory practices in public accommodations, it had reasonable grounds to treat couples more favorably than it treats single individuals. The Respondent further states that such reasonable grounds are rooted in public policy; however, it fails to state to what public policy it refers. 

Further, the Respondent justifies its actions by contending other golf courses throughout the state of Montana engage in the same practice: offering couples passes to its members. No evidence was submitted to show whether single individuals are paying higher fees in theses instances. Some of the passes were listed as “family passes” but no fees were indicated for any other course. Even if it is true other courses are charging higher fees to singles, I find the practice is discriminatory under the Montana Human Rights Act. 

PCC goes as far as adopting a specific definition of a “couple” to mean a “solemnized marriage to include common law.” This fact alone suggests it is the intent of the Respondent to make a very clear distinction between married couples and single individuals.

I find Kalinyprak’s assertions that the City’s definition of the term “couple,” in addition to discriminating against single individuals, does in fact defeat its stated purpose of making golf more attractive to families because it does not provide equal opportunities to single parent families, and families in which only one parent plays golf.

The reasonable application of the term “marital status” in this case clearly shows PCC has a practice that favors married couples purchasing season passes to its golf course, and Kalinyprak is expected to pay a higher fee for the same pass simply because he is not part of a “solemnized marriage to include common law.”   

The Respondent fails to provide evidence to show a legitimate non-discriminatory reason for its actions. Further, there is no evidence to support their assertion there are reasonable grounds, or any legitimate business reason, for its practice of charging single individuals higher fees for season passes to the golf course.

Finally, the Respondent states the 2006 fee schedule “speaks for itself.” The schedule clearly shows single people are treated less favorably than individuals who are married. 

Based on these facts, I find the allegations of Kalinyprak‘s complaint are supported by a preponderance of the evidence.  I recommend a finding of reasonable cause to believe unlawful discrimination in the area of public accommodations based upon marital status (single) occurred in this case.

___________________________



_________________

Meg M. Bennett, Investigator



             September 13, 2006
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